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OPINION
FACTS

Following entry of the defendant’ s guilty pleas on November 3, 2005, a sentencing hearing
was held to determine the manner of service of the defendant’ sthree-year sentence. At the hearing,
the state presented the following incriminating evidence:

[W]ith CaseNo. S50, 350, thefailureto appear charge, the defendant had two

casespendinginthe Crimina Court for Sullivan County, $49, 571, aClass C Felony
charge of aggravated assault and $S49, 572, a Class E Felony charge of failure to



appear. He had been ordered by the Court to reappear on March 4th, 2005. He had
been released on bond and on March 4th, 2005 he failed to appear in the Criminal
Court for Sullivan County as ordered by the Couirt.

With regard to the aggravated assault charge, $S49, 571, the proof would be
that . ..onApril 14th, 2004[,] Officer Tom Saylor with the Sullivan County Sheriff’s
Office. .. camein contact with Crystal Pickle Johnson. . . whoinfront of the officer
had bruising around her eyes. It appeared that she had been involved in afight. In
talking to her sheindicated to the officer that three days earlier on April 11th she had
been at the family home with the defendant, her husband, Robert Okey Johnson, and
at that time she had been cooking some food to prepare for Easter and to deliver to
some family members. Because she had been drinking [the defendant] refused to let
her go. Ms. Johnson left anyway. When she came back she stated that the defendant
took the batteries out of a cordless phone so that she couldn’t make any callsto 911
or othersand that at that point in time he did hit her in the face causing both the eyes
to be black and also bruising her lip.

It was determined at that time that there was also . . . an order of Generad
Sessions Court for Sullivan County in Bristol in Case No. S175644 in which he had
been sentenced and in that sentencing he had been ordered from having no violent
contact with Christine Pickle Johnson. . . .

The defendant testified that prior to being incarcerated in the local jail for failure to appear,
he was employed by Superior Industries for four months as “line loader.” Prior to working for
Superior Industries, he had worked various jobs involving equipment repairs and construction. He
recalled that prior to working these different jobs, he got his start as a racehorse jockey and had
workedinthehorseracing businessfor almost twenty-seven years. Thedefendant admitted hefailed
to appear in court on two occasions but stated it would not happen again.

The defendant testified that he and hiswifewere married oneyear ago. Previously, they had
dated and lived together for nearly four years. The defendant described his marriage as tumultuous.
He noted that he and his wife would both get into verbal and physical atercations and that hiswife
had bailed him out of jail several times. He stated that his wife had a drinking problem and was
diagnosed with bipolar disorder. The defendant asserted that he still loved his wife and they had
both been to counseling. He submitted that he still had ajob if released. He further submitted that
he had no prior felony convictions.

On cross-examination, the defendant admitted that he did not complete a court-ordered,
probation program, called Abuse Alternatives. However, he asserted that he attended the program
for five of the six months. Upon being questioned by the court, the defendant acknowledged that
he was convicted of a domestic assault on February 20, 2002, which was “reset for one year to be
dismissed.” The defendant explained that hiswife fell but accused him of pushing her down. The
defendant al so acknowledged that he pled guilty to theft of a gun on June 20, 2002. However, he
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asserted that the incident was based on a misunderstanding where his friend owned a gun and
thought hestoleit. The defendant stated that the gun waslater returned to hisfriend. The defendant
further acknowledged that he pled guilty to two theft offenses. Asthe defendant recalled, one of the
theft charges involved a boat trailer which a friend accused him of stealing, and the other charge
involved the shoplifting of a$3.00 wrench in Florida, which he claimed was not in his possession.
He admitted that hefailed to appear before the court on the shoplifting charge and forfeited hisbail.

Christine Ann Johnson, thedefendant’ swife, testified that sheloved her husband and desired
to stay married to him. She stated that her past alcohol abuse and financial difficulties caused
problemsin her marriage with the defendant. Sherecalled that she had been drinking at thetimethe
defendant committed the assault against her. She said she did not want the defendant to go to jail
and that she and the defendant were both in counseling at the time of the defendant’s arrest. She
asserted that she and the defendant would continue counseling if it would help matters. On cross-
examination, she explained that the defendant was arrested for the assault after she had called her
brother in California and told him about it. Her brother then reported the incident to the police.

At the conclusion of the sentencing hearing, the criminal court stated the following:

[The defendant is] presumed to be a favorable candidate for aternative
sentencing just because he pled to a C felony as a Range | standard offender. Now,
that can beovercome. That can be overcomeif the Court findsthat he hasacriminal
history demonstrating afailure of past efforts at rehabilitation or acriminal history
demonstrating a clear disregard for the laws of society. He doesn’'t have alengthy,
lengthy criminal history. He does have acriminal history. Evidently he steals and
he has aviolent criminal history.

The court then noted that it had considered the testimony of the defendant’ s wife, the argument of
the defendant’ s counsel, the nature and circumstances of the offense, and all the information in the
presentencereport. The court stated that the defendant did not have adrinking problem and did not
abusedrugs. The court considered all the statutory enhancement and mitigating factors. The court
found that the defendant had a previous history of criminal convictions, had failed to comply with
conditions of sentencesinvolving release into the community, and had abused a position of private
trust. See Tenn. Code Ann. §40-35-114(1), (8), and (14). The court found no applicable mitigating
factors. The court also found that the defendant had a poor social history and demonstrated a lack
of remorse by not accepting responsibility for his crimes. The court then denied aternative
sentencing and ordered the defendant to serve hissentencein confinement. Thereafter, thedefendant
filed atimely notice of appeal to this court.

ANALYSIS

The defendant appeals the criminal court’s denial of aternative sentencing and order of
confinement. Specifically, thedefendant arguesthat thecourt erred in denying alternative sentencing



when it improperly applied enhancement factor (14) and failed to properly balance and weigh the
applicable enhancement and mitigating factors.

In making its sentencing determinations, atrial court must consider (1) theevidencereceived
at the sentencing hearing; (2) the presentence report; (3) the principles of sentencing; (4) the
arguments of counsel relative to sentencing aternatives; (5) the nature and characteristics of the
criminal conduct involved; (6) any applicablemitigating or enhancement factors; (7) any statements
made by the defendant in hisor her own behalf; and (8) the defendant’ s potential or lack of potential
for rehabilitation or treatment. Tenn. Code Ann. 8840-35-103, -210; Statev. Imfeld, 70 S.W.3d 698,
704 (Tenn. 2002). The weight accorded enhancement and mitigating factors is within the trial
court’ sdiscretion so long astherecord supportsitsfindings and itsfindings comply with sentencing
principles. Sate v. Kelly, 34 SW.3d 471, 479 (Tenn. Crim. App. 2000).

Appellate review of a challenged sentence is a de novo review of the record with a
presumption that thetrial court’ sdeterminationsarecorrect. Tenn. Code Ann. §40-35-401(d). This
presumption of correctness is conditioned upon the affirmative showing in the record that the trial
court considered the sentencing principlesand all relevant facts and circumstances. Satev. Pettus,
986 S.W.2d 540, 543-44 (Tenn. 1999). Howeuver, if the record shows that the tria court failed to
consider the sentencing principles and all relevant facts and circumstances, then review of the
challenged sentence is purely de novo without the presumption of correctness. Sate v. Ashby, 823
SW.2d 166, 169 (Tenn. 1991). On appedl, the defendant has the burden of showing that the
sentence imposed by the trial court is improper. Tenn. Code Ann. 8§ 40-35-401(d), Sentencing
Commission Comments.

A defendant is presumed to be a favorable candidate for alternative sentencing if the
defendant isan especially mitigated or standard offender convicted of aClassC, D, or E felony and
there exists no evidence to the contrary. Tenn. Code Ann. § 40-35-102(6). However, this
presumption is unavailable to a defendant who commits the most severe offenses, has a criminal
history showing clear disregard for the laws and morals of society, or has failed past efforts at
rehabilitation. Id. § 40-35-102(5); Sate v. Fields, 40 SW.3d 435, 440 (Tenn. 2001). Also, the
presumption in favor of aternative sentencing may be rebutted by facts contained in the presentence
report, evidence presented by the state, the testimony of the accused or a defense witness, or any
other source, provided it ismade apart of therecord. Satev. Parker, 932 SW.2d 945, 958 (Tenn.
Crim. App. 1996).

Pursuant to Tennessee Code Annotated section 40-35-103, atrial court may determine if
incarceration rather than alternative sentencing is appropriate if the evidence shows that:

(A) Confinement is necessary to protect society by restraining a defendant who has
along history of criminal conduct;

(B) Confinement is necessary to avoid depreciating the seriousness of the offense or
confinement is particularly suited to provide an effective deterrence to otherslikely
to commit similar offenses; or



(C) Measures less restrictive than confinement have frequently or recently been
applied unsuccessfully to the defendant[.]

Tenn. Code Ann. 8 40-35-103(1)(A)-(C). As part of its determination, the court may also consider
the defendant’ s potential or lack of potential for rehabilitation. 1d. 8 40-35-103(5). Additionally,
the defendant’s lack of truthfulness or candor is an appropriate consideration as it relates to the
defendant’s potential for rehabilitation. State v. Nunley, 22 SW.3d 282, 289 (Tenn. Crim. App.
1999); Satev. Dowdy, 894 SW.2d 301, 306 (Tenn. Crim. App. 1994). A court may also apply the
relevant mitigating and enhancement factors set forth in Tennessee Code Annotated sections
40-35-113 and -114. See Tenn. Code Ann. 8 40-35-210(b)(5). Thereis no mathematical equation
to be utilized in determining sentencing alternatives. Not only should the sentence fit the offense,
but it should fit the offender aswell. Tenn. Code Ann. § 40-35-103(2); Satev. Boggs, 932 SW.2d
467, 476-77 (Tenn. Crim. App. 1996).

Uponreview of therecord, weinitially determinethat the criminal court erroneously applied
enhancement factor (14) when denying the defendant’s request for alternative sentencing. In
applying this enhancement factor, the court stated the following: “[H]e abused aposition of private
trust. She'shiswife, sheloved him, she loves him now, she loved him that day. | guessif you're
married to somebody likethat you trust them not to beat you up. . .. Shehad himlivingin the house
with her likethey were married . . ..” Generally, when the victim, asin this case, is an adult, he or
sheisheld to have reasonabl e judgment and independence, and the mere fact that the defendant and
adult victim live together isinsufficient for application of the private trust enhancement factor. See
Satev. Gutierrez, 5 S\W.3d 641, 645 (Tenn. 1999). Proper application of the private trust factor
requires that the court examine “the nature of the relationship,” and whether that relationship
“promoted confidence, reliability, or faith.” 1d. at 646 (quoting Statev. Kissinger, 922 S\W.2d 482,
488 (Tenn. 1996)). “A relationship which promotes confidence, reliability, or faith, usually includes
a degree of vulnerability.” 1d. It isthe exploitation of this vulnerability to achieve the criminal
offensewhich isdeemed more blameworthy and thusjustifiesapplication of theenhancement factor.
Id. Accordingly, thisenhancement factor appliesonly where thereis evidence that the nature of the
relationship between the perpetrator and the victim caused the victim to be particularly vulnerable.
Id. If such a relationship is shown, then it must be proven that the perpetrator abused that
relationship in committing the crime. Id. In theinstant case, the record reflects that the defendant
assaulted his wife after she ignored his instructions to stay home because she had been drinking
alcohol. While the defendant’ s actions are certainly deplorable, the record does not show that the
defendant occupied a position of private trust with respect to his wife, and that he purposefully
exploited hiswife sparticular vulnerability in order to assault her. Accordingly, the application of
this enhancement factor wasin error.

Notwithstanding the court’ s erroneous consideration of enhancement factor (14), the record
supports the court’s denia of alternative sentencing. Intheinstant case, the record reflects that the
defendant had ahistory of criminal convictionsand behavior. The defendant had adomestic assault
conviction and three theft convictions. The defendant was charged with shoplifting in Florida and
failureto appear. Healso had been charged with domestic assault but the case had been reset for one
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year then dismissed. Of significance, the record also reflects that efforts less restrictive than
confinement had failed. The defendant received probation for histheft convictions. Theregfter, the
defendant had two probation violation charges filed against him in Sevier County. He pled guilty
to one of the charges and his probation was reinstated. The warrant for a subsequent probation
violation was returned as not served. Furthermore, he received probation for his domestic assault
conviction. A probation violation warrant was filed alleging that the defendant had failed to attend
domestic abuse counseling, pay court costs, and report to his probation supervisor. Although the
warrant was never served, the defendant admitted that he violated his probation by failing to
complete his domestic abuse counseling. The record further supports the court’ s findings that the
defendant lacked remorse. Thus, we discern no error in the court’ sdenia of alternative sentencing.

Withregardtothedefendant’s contention that the court failed to properly balanceand weigh
the applicableenhancement and mitigating factors, wereiterate that the weight given to enhancement
and mitigating factors is a matter entrusted to the sound discretion of the trial court. The record
reflects that the court reviewed all the relevant enhancement and mitigating factors, and, as
previously noted, the court’s findings were sufficiently supported by the record. Therefore, the
defendant is not entitled to relief on thisissue.

CONCLUSION

Based upon the record and the parties' briefs, we affirm the judgment of thetrial court.

J.C. McLIN, JUDGE



